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Regardless of the binding nature of the relevant underlying legal basis of this dispute, Austria has 

refused to accept the views of the UN Human Rights Committee (hereinafter referred to as Views) 

for the last 8 years and justifies their non-implementation by the fact that the Covenant is not bind-

ing at the domestic level. Although Austria signed the UN International Covenant on Civil and Political 

Rights in 1988, its government bodies failed to implement the Covenant at the national level, and 

therefore all involved national courts have come to the conclusion that this treaty is not directly ap-

plicable. 

I have been endeavouring for the last seven and a half years to get these views recognised by the 

republic of Austria. All my efforts are documented on:  http://so-for-humanity.com2000.at . 

Regardless of numerous inquiries1 to: 

 the President of Austria, Dr. Fischer 

 the Chancellors Dr. Schüssel, Dr. Gusenbauer and Dr. Faymann 

 members of the Austrian Government 

 members of the Austrian Parliament 

 members of the regional government of Salzburg 

 Amnesty International Austria 

 Ombudsoffice  (Volksanwaltschaft) 

 all major political parties of Austria 

 major Austrian universities 

no breakthrough has been achieved so far. 

Parliamentary requests2 initiated by the Green Party of Austria and the BZO to members of the gov-

ernment were always answered in the same way to the extent that the UN Views are not binding for 

Austria.  

Requests for a personal meeting with the president and the before-mentioned chancellors have al-

ways been denied.  

For this reason I lodged a complaint3 for financial reparation against the Austrian Government and 

the State of Salzburg in summer 2005. In 2008, after having exhausted all primary and secondary 

national remedies, these legal efforts also ended in a very unsatisfactory way for me: The Supreme 

Court of Austria decided in its decision of 08-05-2008 that the views are not binding for Austria as the 

UN International Covenant on Civil and Political Rights itself is not binding due to the lack of imple-

menting national legislation following the ratification of the Covenant (Art 50 (2) B-VG).  

A separate complaint4 of 16-03-2006 was also rejected by the Constitutional Court of Austria in its 
decision5 of 25-09-2006 in which it declared this matter as being outside of its jurisdiction. 
 

                                                             
1 See attachment 5.1 
2
 See attachment 5.2 

3 See attachment 5.3 
4 See attachment 5.5 
5 See attachment 5.6 

http://so-for-humanity.com2000.at/
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The most recent complaint6 of 11-04- 2011 was also rejected by the same court in its decision7 of 19-
09-2011 for the same reason.  
 
As of this point all available national remedies are exhausted, the only remaining legal remedy is a 
further complaint before the UN Committee of Human Rights.  
 
This complaint is addressed to the Republic of Austria as its government organs have failed to im-
plement the UN International Covenant on Civil and Political Rights through national legislation for 
24 years now and have therefore failed to make it directly applicable at the domestic level.  
 
This refusal by the Republic of Austria to make the Covenant legally binding also violates Art. 27 of 
The Vienna Convention of the Law of Treaties which stipulates that no party… 
 
“ […]may […] invoke the provisions of its internal law as justification for its failure to perform a treaty”.  

 
It is in the interest of every part of the UN based system of international human rights protection 
that the views of the UN Human Rights Committee are directly enforceable upon parties that have 
ratified the ICCPR. If this is not possible, it calls into question the practical importance of a Commit-
tee whose decisions cannot be enforced in cases of obvious non-compliance.  
 
By deciding upon my case the Committee will at the same time define its own authority vis-à-vis 
treaty parties that bluntly ignore their obligations and hide behind questionable national law in 
order to justify their actions.  

                                                             
6 See attachment  5.7 
7 See attachment  5.8 
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1 Initial Circumstances 
 

1.1. Relevant Aspects in Austrian Law 
 
The implementation of international law into domestic law is based upon Art. 9 and Art. 50 BV-G. 

 

Art. 9. (1) The generally recognized rules of international law are regarded as integral parts of Federal law. 

 

 (2) By Law or state treaty having been approved according to Art. 50 para 1 may transferred specific Federal 

competences to other states or intergovernmental organizations. The same way the activity of agents of foreign 

states or intergovernmental organizations inside Austria and the activity of Austrian agents abroad may be regu-

lated as well as the transfer of single Federal competences of other states or intergovernmental organizations to 

Austrian agents be provided for. 

 

Art. 50. (1) The conclusion of 
           

1. 
Political state treaties and state treaties the contents of which modify or complement existent laws and do 

not fall under Art. 16 para 1, as well as 

2. State treaties by which the contractual bases of the European Union are modified, 

require the approval of the National Council. 

 

(2) To state treaties according to para 1 subpara 1 additionally the following applies: 
           

1. 
In case a state treaty provides its simplified modification such modification does not require approval ac-

cording to para 1, unless the National Council has reserved such approval. 

2. State treaties approved according to para 1 

subpara 1 require the approval of the Federal Council to the extent they settle matters falling within the auton-

omous sphere of competence of the Laender. 

 

3. 
At the time of approval of a state treaty, the National Council can resolve to which extent the treaty in 

question shall be implemented by the issue of laws. 

 

 

Internaional Treaties with a “self-executing” character are, after parliamentary approval, published in 
the “Bundesgesetzblatt für die Republik Österreich”. With the date of their publication they are di-
rectly applicable at the domestic level. “Non self-executing” treaties need to be made applicable by 
national legislation initiated by an order of the President of Austria (Art. 65 BV-G) or the parliament 
(Art. 50 BV-G).  
 
This transformation also determines the status of international treaties in the legal order of Austria: 
 

Art. 65. (1) The Federal President represents the Republic internationally, receives and accredits envoys, sanc-

tions the appointment of foreign consuls, appoints the consular representatives of the Republic abroad and con-

cludes state treaties. Upon the conclusion of a state treaty not falling under Art. 50 or a state treaty pursuant to 

Art. 16 para 1 which neither modifies nor complements existent laws, he can direct that the treaty in question 

shall be implemented by the issue of ordinances. 

 

 

 

 

http://dict.leo.org/ende?lp=ende&lang=de&searchLoc=0&searchLocRelinked=1&search=%C3%96sterreich&trestr=0x401
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1.1.1 International Covenant on Civil and Political Rights (BGBl. No. 
591/1978) 

 

The Austrian Parliament has authorised the signing of the Covenant and with reference to Art. 50 
(2) BV-G the creation of national legislation to implement it.8  
 
Article 2 Paragraph 1 

Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its terri-

tory and subject to its jurisdiction the rights recognized in the present Covenant …  

 

Article 2 Paragragraph 3 

Each State Party to the present Covenant undertakes: 

a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have  an effective 

remedy, notwithstanding that the violation has been committed by persons acting in an official capacity; 

b) To ensure that any person claiming such a remedy shall havehis right thereto determined by competent judi-

cial, administrative or legislative authorities, or by any other competent authority provided for by the legal sys-

tem of the state, and to develop the possibilities of judicial remedies; 

c) To ensure that the competent authorities shall enforce such remedies when granted. 

 

 

1.1.2 Vienna Convention on the Law of Treaties (BGBl. No. 40/1980) 
 

Article 26 Pacta sunt servanda 

Every treaty in force is binding upon the parties to it and must be performed by them in good faith. 

 

 Article 27 Internal Law and observance of treaties 

A state party may not invoke the provisions of its internal law as justification for its failure to perform a treaty.  

 

The Austrian Parliament authorised the signing of this treaty including all of its sup-
porting documents.  

 
 

 

                                                             
8 Such national legislation has not been enacted so far, which renders the Covenant void of practical signifi-
cance in Austria. It is therefore difficult to understand why potential victims of civil rights violations are given 
the possibility to lodge a complaint even though there is no way of enforcing views of the covenant. 
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1.1.3 Optional Protocol to the ICCPR (BGBl. 105/1988) 
 
The Austrian Parliament has also authorised the signing of this treaty (including its limiting 

clauses).  
 

Article 1  

 

Each state that becomes party to this protocol acknowledges the competence of the Committee to accept and 

evaluate complaints from natural persons under its sovereign powers who claim to be victims of civil rights  

violations.  

 

Article 12 

 

(1) Each party has the right to end its adherence to this protocol by sending a written note to the secretary 

general.  

(2) This cancelling does not affect the applicability of the protocol on complaints submitted before the writ-

ten note. 

 

 
 

Austria’s limitation with regard to the protocol: 
 

The Republic of Austria signed the protocol with a limiting clause following Art. 5 (2) in juncture with Art 28 on 

the establishment of the above mentioned Committee. This newly established body shall only hear cases that 

have not been referred to the ECtHR before.  

 

It is commonly agreed that the general rules of international law are part of Austrian federal law. The 
rules of international law have been codified in the Vienna Convention on the Law of Treaties of 
23-05-1969. The ICCCPR, as well as its Optional Protocol, are treaties in the sense of the Vienna Con-
vention as the Parliament authorises their signing.  Bearing this in mind, it is also commonly agreed 
that Austria is legally obliged to fulfill its obligations under these regimes (=pacta sunt servanda). 
 
In 2007, the preamble of the coalition agreement between the Socialist Party of Austria (SPO) and 
the Conservative Party of Austria (OVP) unequivocally supports this concept.  
 
Parties to such treaties cannot evade their obligations by arguing that there is no national legislation 
to make the content of the treaty applicable at the national level.  

Although the lack of domestic legislation is widely known, no Austrian government ever since 1988 
has undertaken any noteworthy efforts to close this legal gap and allow potential victims to be 
appropriately remedied. 



 

Austria’s limitations with regard to the Optional Protocol 
 

 
Art. 27 of the Vienna Convention of the Law of Treaties stipulates that 
  

A party may not invoke provisions of its internal law as justification for its failure to perform a treaty 

  
Bearing this in mind, it is absolutely irrelevant if a signed international treaty has or has not  
become part of the national legal system. A failed transposition into domestic law does not ab-
solve the involved treaty partner from its obligations.   
 
The above mentioned applies to the ICCPR and the Optional Protocol in the same manner.  

 
In this context one has to distinguish two crucial issues: 

 

Limited Application of the ICCPR Limitations to the Optional Protocol 

The Austrian Parliament approved the signing of 
this treaty by limiting its scope to the extent that 
the ICCPR’s content is solely applicable once it has 
been made binding through national legislation. 
This way Austria could sign the treaty without 
concluding appropriate national legislation at the 
same time, which led to the legal limbo of the  
ICCPR in Austria ever since. 
 

The Optional Protocol has been ratified by 
Austria by limiting its personal scope to 
potential victims whose case has not yet been 
referred to the ECtHR. 

 
Although this limited application is a widely accepted form of transposing international legal norms 
into domestic law, it does not mean that there will never be any national legislation to make a treaty 
binding to the party that signed it in the first place. One could raise the question of why Austria 
signed the treaty if its organs are so extremely reluctant to make its provisions binding. In addition, 
this bluntly violates the intentions of the treaty itself.  

 
Neither of the above-mentioned limitations absolves Austria from its obligations to accept and rem-
edy decisions made by the competent organs of the ICCPR.   

 
These arguments show that Austria is legally obliged to follow the Views of the UN Human Rights 
Committee and remedy a violation in the form of adequate financial reparation. One such remedy 
would also be the ex officio annulment of the decision made by Supreme Court of Austria which was 
the basis for the complaint at the UN Human Rights Committee.  
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2 Views /20-07-2004 / Perterer vs. Austria 
 

SFH-0143 / UN Human Rights Committee - VIEWS 20-07-2004 PERTERER vs. AUSTRIA 
 

 
 

11. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional Protocol to 

the International Covenant on Civil and Political Rights, is of the view that the facts before it reveals 

a violation of article 14, paragraph 1, of the Covenant. 

 

12. In accordance with article 2, paragraph 3 of the Covenant, the State party is under an obligation 

to provide the author with an effective remedy, including payment of adequate compensation. The 

state party is also under an obligation to prevent similar violations in the future. 

 

13. Bearing in mind that, by becoming a party to the Optional Protocol, the State party has recognised 

the competence of the Committee to determine whether or not there has been a violation of the Cove-

nant and that, pursuant to article 2 of the Covenant, that State party has undertaken to ensure all indi-

viduals within its territory or subject to its jurisdiction the rights recognised in the Covenant and to 

provide an effective and enforceable remedy in case a violation has been established, the Committee 

wishes to receive from the State party, within 90 days, information about the measures taken to give 

effect to the Committee's Views. The State party is also requested to publish the Committee's Views. 

 

 

2.1 Comments: “The views are binding for Austria” 
 

2.1.1 Comments Prof. Nowak 04.10.20059 
 

SFH-0010 / comments of Prof Dr. Nowak (04-10-2005) on the case Dr. Perterer vs. the 
State of Salzburg and the Republic of Austria 

with regard to the significance of the UN Human Rights Committee Views for international 
law.  

 

 
 

1.1 According to Art. 2 (3) (c) ICCPR, all contracting parties, including Austria, committed 
themselves to remedy violations of the ICCPR’s provisions if the competent organs of 
the ICCPR come to the conclusion in their views that civil and/or political rights have 
been infringed by a state party. Nevertheless, Austria refuses to acknowledge the 
Views of 20-07-2004 and remedy the violation as defined by the Committee.  
 

1.2 This reluctance is even more remarkable as the same Committee has made it clear in 
its general remarks 31/80 of 29-03-2004 that Art. 2(3) obliges state parties to remedy 
violations of the ICCPR to natural persons for whom the Committee has ruled in fa-
vour.  

 

 

                                                             
9 See attachment:  5.9 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=99&page=1
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=99&page=1
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1.3 With the ratification of the Optional Protocol, Austria has established the possibility 
of lodging an individual complaint once a potential victim has exhausted all national 
remedies.  
 

1.4 In its Views of 20-07-2004 the Committee has come to the conclusion that there has 
been a violation of the Covenant in the case of Perterer vs. Austria and that Austria is 
obliged to offer the complainant a fair compensation.  
 

1.5 It is also beyond doubt that the words “shall enforce” in the context of Art. 2 (3) C of 
the ICCPR do not mean that the individual complainant has to exhaust once more all 
national remedies in order to enforce the Committee’s views.  
 

2.1.2 Comments Alexander Morawa 12-10- 200510 
 

SFH-0152 / Comments Prof.  Alexander H.E. Morawa 12-10-2005 regarding the enforce-
ment of the Views from 20-07-2004 

This case is a test for the impartiality of Austria’s judiciary. 

 

1.1 Substantially, it is difficult to deny that the right to a fair trial is an integral part of the 
Austrian legal order at the constitutional and sub-constitutional level, as well as in 
administrative practice. This also applies for administrative cases in general and dis-
ciplinary procedures against civil servants at the local, regional and national level.   
 

1.2 Each civil servant is therefore entitled to a fair and prompt trial. 
 

1.3 It is beyond doubt that the decision of the Committee has to be enforced. The only 
remaining question is how.  
 

1.4 The Perterer case is in many ways a test of the impartiality of Austria’s judiciary.  

                                                             
10 See attachment  5.10 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=105&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=105&page=
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2.1.3 Comments Prof. Funk 11-10-200511 
 

SFH-0151 / Comments Dr.Bernd-Christian Funk from 11-10-2005 regarding the Per-
terer case 

[…] all courts and administrative authorities have to ensure that decisions made by the UN 
Human Rights Committee are appropriately recognized on the national level […]. 

 

1.1 Art. 9(2) BV-G stipulates that all recognised standards of international law are auto-
matically part of the Austrian federal legal order. 
 

1.2 Following their obligation to interpret each case in conformity with international law, 
all courts and administrative authorities have to ensure that decisions of the UN Hu-
man Rights Committee are recognised in a practically relevant manner.  
 

1.3 This obligation applies to all competent organs of the Austrian judiciary regardless of 
the Austrian limitations granted in the context of the transposition of the ICCPR into 
national law.  

 

2.1.4 Opinion Prof. Hollaender Expert Opinion 31-12-200712 
 

SFH-0740 / Opinion Prof. Hollaender from 31-12-2007 – bottom line: The Views of the UN 
Human Rights Committee are binding for Austria and must be given effect. 

  
As a state party to the ICCPR and its additional protocol, Austria has to respect and give im-

mediate effect to the views of the Committee.  

 

Besides the Universal Declaration of Human Rights, there are two main documents that have   
ZXXXXX been adopted in the context of international human rights law:  
 

• International Covenant on Civil and Political Rights 
 
•International Covenant on Economic, Social and Cultural Rights 
 
These two treaties are both binding legal instruments following the general legal principle of 
pacta sund servanda.  
 
The first part of the ICCPR determines the scope and applicability of the treaty for all state 
parties.  Art. 2 (1) determines that all state parties are obliged to… 
 
 “respect and […] ensure to all individuals within its territory and subject to its jurisdiction the 
rights recognized in the present Covenant.” 
 

                                                             
11 See attachment 5.11 
12 See attachment 5.12 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=103&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=103&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=1098&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=1098&page=
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Furthermore, Art. 2(2) states that “Where not already provided for by existing legislative or 
other measures, each State Party to the present Covenant undertakes to take the necessary 
steps, in accordance with its constitutional processes and with the provisions of the present 
Covenant, to adopt such laws or other measures as may be necessary to give effect to the 
rights recognized in the present Covenant” 
 
Art. 2 (3) states that all state parties must “ensure that any person whose rights or freedoms 
as herein recognized are violated shall have an effective remedy, notwithstanding that the vi-
olation has been committed by persons acting in an official capacity.”  
 
In addition, contracting parties must “ensure that any person claiming such a remedy shall 
have his right thereto determined by competent judicial, administrative or legislative authori-
ties, or by any other competent authority provided for by the legal system of the State, and to 
develop the possibilities of judicial remedy.”  

The last part of this article requires state parties to “ensure that the competent authorities 
shall enforce such remedies when granted.” 

The Optional Protocol to the ICCPR has been in effect for Austria since 10-03-1988 and has 
created the possibility of individual complaints in the form of communications to the UN 
Human Rights Committee.  
 
With the ratification of the Optional Protocol, Austria has accepted the competence of the 
UN Human Rights Committee to decide in cases where individuals claim to be victims of vio-
lations of the ICCPR.  
 
All state parties that have ratified the Optional Protocol to the ICCPR are obliged to enforce 
the decisions of the UN Human Rights Committee at the national level.  
 
 As the Optional Protocol has taken effect for Austria on 10-03-1988 with which the latter 

recognises the competence of the UN Human Rights Committee to decide on individual 
complaints, Austria has committed itself to enforce the decisions of the UN HR council at 
the national level.  

 
With regard to its international obligations, Austria has to duly take into consideration the 
decisions of the UN Human Rights Committee as it is obliged to ensure the conformity of na-
tional legal practice with international law.   
 
As a result of the above-mentioned aspects, Austria is obliged to ensure that the views of the 
Human Rights Committee are properly enforced at the domestic level, which encompasses 
adequate legal remedies and financial compensation. For example, domestic civil, criminal 
and administrative proceedings that have been found in violation of rights protected by the 
ICCPR must be renewed. In addition, the cost of representation must also be reimbursed to 
the successful complainant.  
 
Depending on the individual case, also monetary compensation must be granted by the state 
party if the violation of human rights has financial ramifications. A civil servant, for instance, 
who has been dismissed from his function following a disciplinary procedure which was 
proven to have infringed rights of the ICCPR must be financially remedied as if he had never 
been dismissed in the first place, including his pension entitlements. In other words, the 
complainant is legally entitled to a back payment of his/her remuneration.  
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All organs of the state party regardless of its function and affiliation must play their part in 
this process. The views can either be enforced via administrative practices or legislation if 
required. Regardless of the chosen method of domestic implementation of the UN Human 
Rights, every state party is obliged to give full legal and practical effect the UN Human Rights 
Committee decisions.  
 
If a state party on the one hand acknowledges the competence of the UN Human Rights 
Committee to monitor the adherence to the rules set out in the ICCPR, but on the other hand 
fails to implement decisions of the same organ, it is an unlawful behaviour. Such behaviour 
violates the principle of conformity between international law and the domestic legal order.  
 
According to Art. 9(1) BV-G, commonly accepted rules of international law form an integral 
part of the Austrian federal legal order. The Constitutional Court of Austria clarified that con-
tractual compliance is a crucial part of Art. 9 BV-G which requires adequate consideration of 
Austria’s international obligations when domestic rules are applied or interpreted.  
 
The fact that Austria signed the ICCPR with reference to its limitation of application following 
Art. 50 (2) BV-G and the subsequent lack of legislative action does not absolve Austria to im-
plement individual decisions of the UN Human Rights Committee, especially as Austria has 
ratified the Optional Protocol to the ICCPR which created the possibility of individual com-
plaint after all available national remedies have been exhausted. The latter decides in each 
case in the form of an “authoritative interpretation of the Covenant under international law” 
which must be implemented by the responding party.  
 
To conclude, due to the ratification of the Optional Protocol to the ICCPR, Austria is legally 
obliged to fully implement the Views of the UN Human Rights Committee at the domestic 
level. In addition, following Austria’s international obligations and due to the principle of con-
formity between international law and the domestic legal order, Austria must hold a success-
ful complainant at the UN Human Rights Committee harmless and remedy the violation, if 
required, by an adequate financial compensation. 
 

2.1.5 Hypothesis Dr. Perterer / Dr. Lederbauer - 24th 200913 
 

SFH-1101 / International Covenant of Civil and Political rights including its Optional Proto-
col  

Hypothesis: The ratification of the Optional Protocol to the ICCPR ended lex lege the limita-
tion of the application of the ICCPR in Austria.  

 

The commitment that commonly accepted rules of international law are part of the federal 
legal order has been part of the Austrian Constitution many years before the ICCPR, its Op-
tional Protocol and the Vienna Convention of the Law of Treaties entered into force. 
 
Ever since 1969, these rules of international law are codified in the Vienna Convention of the 
Law of Treaties. Austria ratified this treaty in 1980. Notwithstanding this treaty, the common-
ly accepted rules of international law have been considered in the light of the Vienna Con-
vention according to Art. 9 (1) BV-G before this date.  
 

                                                             
13 See attachment 5.13 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=128&aid=1593&page=
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In the context of the ICCPR and its Optional Protocol, one has to distinguish between two im-
portant limitations:  
 
 

Limited Application of the ICCPR Limitations to the Optional Protocol 

The Austrian Parliament approved the signing 
of this treaty by limiting its scope to the ex-
tent that the ICCPR’s content is solely appli-
cable once it has been made binding though 
national legislation. This way Austria could 
sign the treaty without concluding appropri-
ate national legislation at the same time 
which led to the legal limbo of the  
ICCPR in Austria ever since. 
 

The Optional Protocol has been ratified by 
Austria by limiting its personal scope to 
potential victims whose case has not yet 
been referred to the ECtHR. 

 
 
Although this limited application is a widely accepted form of transposing international legal 
norms into domestic law, it does not mean that there will never be any national legislation to 
make a treaty binding to the party that signed it in the first place. One could raise the ques-
tion why Austria signed the treaty if its organs are so extremely reluctant to make its provi-
sions binding. In addition, this bluntly violates the intentions of the treaty.  
 
Neither of the above-mentioned limitations absolves Austria from its obligations to accept 
and remedy decisions made by the competent organs of the ICCPR.   
 

These arguments show that Austria is legally obliged to follow the Views of the UN Human 
Rights Committee and remedy a violation in the form of adequate financial reparation. One 
such remedy would also be the ex officio annulment of the decision made by Supreme Court 
of Austria which was the basis for the complaint at the UN Human Rights Committee.  
 
Ever since 1988, Austria has failed to create national legislative acts in order 
make the ICCPR directly applicable at the domestic level and give the views of 
the UN Human Rights Committee, in connection with the Optional Protocol to 
the ICCPR, direct effect. People whose rights protected by the ICCPR have been 
violated by state organs have therefore been denied an adequate remedy and 
financial compensation.  
 
Austria signed the Vienna Convention on the Law of Treaties and the Optional Protocol to the 
ICCPR without the same limitation of their application following Art. 50 (2), as was the case 
for the ICCPR. These two treaties have therefore automatically become part of the federal le-
gal order and have immediate direct effect.  
 
Once the Optional Protocol to the ICCPR has been approved by the Austrian Parliament, the 
latter failed to come up with national legislation to make this treaty applicable within the na-
tional legal order. It is argued on several occasions that the rights protected by the Optional 
Protocol are already part of the Austrian Federal legal order. This view was also shared by Ur-
sula Plassnik in a statement on 18-05-2006 in the context of the case of Perterer vs. Austria.  
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The ICCPR can exist without the Optional Protocol but does not allow in this case an individu-
al complaint to the UN Human Rights Committee.  
 
It is the Optional Protocol that enables potential victims of human rights violations who fall 
under the jurisdiction of Austria to address a communication to the Committee once they 
have exhausted all national remedies. This presupposes that the ICCPR must be considered 
as an integral part of the federal legal order. If this was not the case there would be no legal 
basis for an individual complaint at the UN Committee.  
 
This is the reason why the authorisation of the Optional Protocol in 1988 shall be seen as 
substituting the lack of national legislation giving practical effect to the ICCPR and also 
ends Austria’s limitations to the adherence to the ICCPR. 
 
The following comparison shall be drawn in order to acquire a better understanding of this 
legal matter: 
 
The PENAL CODE contains offences which are liable to prosecution and their level of penalty.  
 
The CRIMINAL PROCEEDINGS LAW determines the functioning of penal proceedings and usu-
ally ends with either conviction or acquittal.  
 
The ICCPR contains civil and political human rights  
 
The Optional Protocol to the ICCPR determines the rules of the procedures before the UN 
Human Rights Committee and usually ends with the decision of whether or not there is an 
infringement of the ICCPR rules. In the event of a violation, the responding state is obliged 
to implement the ruling of the Committee by providing for an appropriate legal remedy 
and/or adequate financial compensation.  
 
The penal code and criminal proceedings law depend on each other and only make sense 
as an entity. The same is true for the ICCPR and the Optional Protocol, without which the 
Covenant is deprived of its practical relevance and stays mere treaty prose.  
 
Criminal proceedings law is based on the penal code and the Optional Protocol, which is 
part of the Austrian legal order would not have any effect without the ICCPR as its legal ba-
sis. 
 
The ratification of the Optional Protocol to the ICCPR has ex lege ended the limitations to 
the ICCRP and makes national legislation that would otherwise create the legal basis of the 
application of the ICCPR unnecessary.  
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3 Judgments : “The views are not binding for Austria” 

3.1 Judgment of the Supreme Court of Austria of 06-05-200814 
 

SFH-0825 / Judgment of the Supreme Court of Austria (06-05-2008) – Views of the UN Hu-
man Rights Committee are not binding 

The appeal has therefore been denied on the ground that the ICCPR is not directly applicable 
in Austria following its limitation of scope in conformity with Art. 50 (2) BV-G. 

 
 
The main argument of the judgment can be summarised as follows:  
 
The Views of the UN Human Rights Committee are not binding as the ICCPR itself is not ap-
plicable in Austria due to the lack of implementing national legislation. 
 
The remaining question is whether the Supreme Court has or has not taken into considera-
tion the Optional Protocol to the ICCPR. It also seems to deny that the ICCPR and its Optional 
Protocol form an integral entity.  
 
The annotations of the government bill make the following clarifications:  
  
"The Optional Protocol to the ICCPR is a state treaty that complements and amends current Austrian 

federal law. It therefore requires approval by the Parliament according to Art. 50 (1) BV-G 

 

The Protocol does not have any political powers and does not amend constitutional law.  

 

It can directly be applied on the domestic level and does not require legislation following Art. 50 (2) 

BV-G." 

 

1. Why did the Supreme Court overlook the fact that the Optional Protocol and the ICCPR 
form an integral entity that cannot be separated? 
 

2. Why did the Supreme Court overlook the fact that the Optional Protocol can be applied 
domestically without prior legislation in the context of Art. 50 (2) BV-G? 

 
Bearing the above-mentioned in mind, the decision of the Supreme Court that…  
 
…the views of the UN Human Rights Committee are not binding as the ICCPR itself is not 
binding due to the lack of legislative actions following Art. 50 (2) BV-G… 
 
…is not legally sound.  
 
The ratification of the Optional Protocol to the ICCPR has shown that… 
 

- the Optional Protocol is closely connected to the ICCPR 
 

- the Optional Protocol can directly be applied at the national level  
 

- the Optional Protocol does not require legal actions in accordance to Art. 50 (2) in order to 
make it binding. 

                                                             
14 See attachment 5.3 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=65&aid=1221&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=65&aid=1221&page=
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SFH-0836 / Annotations to the decision of the Supreme Court of 06-05-2008 made by Dr. 
Perterer 

... The Supreme Court ignores the misuse of power of the Austrian Government... 

 

Art. 27 of the Vienna Convention of the Law of Treaties stipulates that no state party can rely 
on domestic law in order to justify a failure to comply with treaties  The lack of legislative 
actions in order to transpose the ICCPR at the national level over the last 30 years is no 
sound justification for the Supreme Court to declare the Views of the UN Human Rights 
Committee not applicable in Austria.  
 
The principle of “pacta sund servanda” as laid down in the declaration of the Austrian Gov-
ernment in January 2007 derives from Art. 26 of the Vienna Convention of the Law of Trea-
ties which stipulates: A party may not invoke the provisions of its internal law as justifica-
tion for its failure to perform a treaty. 
 
There are comments and opinions made available by renowned professors at various Austri-
an universities:  
 
a) comment Univ.-Prof. Dr. NOWAK as of 04-10-2005 
b) comment Univ.-Prof. Dr. FUNK as of 11-10-2005 
c) comment Univ.-Prof. Dr. MORAWA as of 12-10-2005 
d) opinion  ao.Univ.-Prof. Dr. HOLLAENDER as of 31-12-2007 
 

The Austrian Supreme Court does not take these statements into consideration at all. The 
expert opinion of Univ. Prof. Dr. Hollaender is criticized for negating the fact that “the Austri-
an Parliament has decided that the ICCPR is not directly applicable in Austria unless national 
legislation provides the legal basis for it”. 

The Austrian Supreme Court has with his judgment endorsed the lack of legislative action in 
this field over the last years and has itself ignored fundamental principles of the rule of law. 
One should not forget that even if the Supreme Courts judgments are obviously flawed there 
is no legal remedy of appeal.  
 
In addition, one can presume that the fact that there has been no oral proceeding shows that 
the Supreme Court wanted to avoid unpleasant questions in a relatively new legal matter 
where no principles have yet been established by the Austrian judicial branch. Even the 
highest court in Austria has therefore violated the right of a fair trial as protected by the 
ICCPR and the ECHR and pretends that these two international treaties do not exist.  
 
Why should the principle of good faith not be applicable for legislative organs?  
 
If the Austrian Parliament makes decisions one can assume that… 
 

- these decisions are in accordance with the Austrian Constitution and do not violate any 
 existing law (ultimate control led by the Austrian Constitutional Court) 
 

- these decisions are being transposed to (legislative) actions. 

 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=65&aid=1236&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=65&aid=1236&page=
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- the clause of Art. 50 (2) B-VG serves the sole purpose of gaining time in order to ensure ade-
quate legislative actions by national bodies in order to transpose the obligations by a ratified 
international treaty. Without Art. 50 (2) such legislative proposals would need to be present-
ed to the Parliament at the moment of the ratification of the treaty.  
 

- This clause cannot be used in order to justify and reason why the views of the UN Human 
Rights Committee are not binding for Austria.  
 

- The Parliament’s General Administration can be held responsible for the lack of legislative ac-
tion over the last 30 years as it is the latter’s obligation to ensure that all decisions are fol-
lowed up by concrete legislative actions.  The same is true for the limiting clause of Art. 50 
(2) B-VG. The General Administration must ensure that the limiting clause is adequately 
followed up by national law to make the ICCPR directly applicable within a reasonable 
amount of time. 
 

Each member of the Austrian government has taken an oath to respect all existing national law 
which also includes the proper enforcement (=removal of limiting clause for international treaties). 
The Austrian government is therefore directly responsible for all actions and the lack thereof of the 
Austrian Parliament.  

 

3.2 Judgment by the Austrian Constitutional of 25-09-200615 
 

SFH-0523 / Complaint by Dr. Perterer of 16-03-2006 against the State of Salzburg and the 
Republic of Austria is rejected by the Constitutional Court. 

Judgment of the Constitutional Court of 25-09-2006, Zl. A 9/-06-4 / rationale: Neither the pro-
visions of the ICCPR nor the ECHR in this matter justify a claim against the State of Austria (for 

ECHR see also VfSlg. 17.002/2003). 

 

The Constitutional Court rejected this complaint as it does not lie within the court’s jurisdiction ra-
tionale materiae for the following reasons:  

- Neither the provisions of the ICCPR nor the ECHR in this matter justify a claim against the 
State of Austria 

- Due to the obvious lack of jurisdiction the complaint can therefore be rejected without fur-
ther trial. 

 

 

 

 

 

                                                             
15 See Attachment 5.5 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=71&aid=677&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=71&aid=677&page=
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3.3 Judgment of the Austrian Constitutional Court of 19-09-201116 
 

SFH-4388 Case of Perterer vs. Austria: Judgment of the Constitutional Court of 19-09-2011 – 
complain is rejected, comment of Dr. Lederbauer of 27-10-2011 

Constitutional Court declares itself as not responsible.  

 

The Constitutional Court declares itself as not able to decide in this matter for the following 

reasons:  

As already mentioned in VfSlg. 17.897/2006 neither the provisions of the ICCPR nor the ECHR 

in this matter justify a claim against the State of Austria. For the court there is no reason to 

deviate from its past case law.

                                                             
16 See attachment 5.7 

http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=361&aid=5164&page=
http://so-for-humanity.com2000.at/index.php?modul=content&rubrik=361&aid=5164&page=
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4 Conclusion: 
 

The Constitutional department of the Chancellor’s office shares the assessment of the Supreme 

Court that the views of the UN Human Rights Committee are not binding for Austria as there is no 

national law to make the ICCPR directly applicable at the domestic level. As the case of Perterer vs. 

Austria has shown in 2004, there is an obvious lack of legislative action. Why was it not possible to 

pass the necessary law in order to meet Austria’s obligations following from the ratification of the 

ICCPR? 

If Austria continues to refuse to make the ICCPR directly applicable, human rights will not be en-

forceable in cases like mine and a great number of obvious human rights violations will continue to 

be ignored by the Austrian authorities.  
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